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ORDER

Per D.T. GARASIA, Judicial Member:

The present appeal has been preferred by the Revenue against
the order dated 30.10.2012 of the Commissioner of Income Tax
(Appeals) [hereinafter referred to as the CIT(A)] relevant to

assessment year 2009-10.

2. The short facts of the case are as under:
The assessee has filed the return declaring total income of

Rs.18,91,070/-. The assessee late Shri Raymani Singh was partner in
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registered firm Rajesh Builders and his main and principal source of
income was only from the said firm. A survey action was carried out
on 23.12.08 at the business premises of partnership firm at its offices
and sites and the department had seized various documents and other
books of accounts which were found during the course of such
survey. The statement of assessee during the search was recorded
wherein he has agreed to make disclosure of Rs.4,00,00,000/- to
mitigate the discrepancies found in the seized material. However,
during the time of survey as well as during the time of assessment
time and again it has been categorically stated that the late assessee
did not have any other source of income other than his income from
the firm M/s. Rajesh Builders only. The late assessee had
categorically stated that the entire impounded materials belonged to
the business activity of the firm only and same should be considered
accordingly. The AO has made this addition as protective basis on
the ground that late late Shri Rajmani Singh has made declaration.
The addition has been made in hands of the said firm M/s. Rajesh
Builders.

3.  The matter carried to the Ld. CIT(A) and the Ld. CIT(A) has

allowed the appeal by observing as under:

“3.3 | have also gone through the said appellate order passed in
appeal no.CIT(A)-33/504/11-12. As it is clear from the reading of the said
order that out of the total amount of Rs.4,10,66,222/-, addition of
Rs.23,00,0000/- was made in the hands of appellant in A.Y. 2009-10, and
it was confirmed also on two counts ; firstly that this was an amount of
Rs.23,00,000/- was added in the hands of appellant which pertains to
him whereas the buildings pertain to partnership firm for which
declaration was made of the appellant in the capacity of partner of the
assessee firm. Secondly also for the reason that this amount of
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Rs.23,00,000/- was undisclosed receipt in the hands of appellant
added on substantive basis. Having decided that the amount of
Rs.23,00,000/ only pertained to the appellant in his individual capacity same
was upheld in the hands of the appellant on substantive basis in the year 2009-10.
In view of this fact that the addition made of Rs.4,10,66,222/- on protective basis in
the hands of appellant in A.Y. 2009-10, the subject matter in this appeal, I'm of the
view that same is not sustainable and hence is deleted herewith. Ground no.1 is
allowed.”

4.  We have heard the rival contentions of both the parties. During
the course of hearing, the Ld. A.R. submitted that the similar
addition has been made in the hands of M/s. Rajesh Builders and
M/s. Rajesh Builders has accepted this amount. The M/s. Rajesh
Builders has offered this amount in response to notice u/s 148 prior
to assessment years 2002-03 to 2004-05, 2005-06 to 2008-09 and
2009-10 and all these amounts were offered to taxation. Therefore,
we are of the view that this addition is not called for and the Ld.
CIT(A) is justified in deleting the same. The Ld. A.R. submitted the
year wise break-up of the income in tabulated form which is

reproduced as under:

Period AY Amount Remarks
Rupia
07-06-2002 to 31- | 2003-04 and | 1,01,58,050 Beyond block
03-2004 2004-05 period
01-04-2004 to 31- | 2005-06 1,29,62,000 Offered as
03-2005 income in return
01-04-2005 to 31- | 2006-07 33,54,000 filed in response
03-2006 to notice u/s 148
01-04-2006 to 31- | 2007-08 60,20,002 of the Act by the
03-2007 partnership  firm
01-04-2007 to 31- | 2008-09 62,72,170 Rajesh  Builders
03-2008 and accepted by
the Ld. AO
01-04-2008 to 31- | 2009-10 23,00,000 Addition made in
03-2009 the hands of
Rajesh  builders
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and confirmed by
Ld. CIT(A). No

appeal filed
against the
addition
confirmed.
TOTAL 4,10,66,222 The entire

addition made by
the Ld. AO in the
hands of
Appellant in_the
AY 2009-10 on
Protective Basis

5. In respect of the ground taken by the Revenue regarding
deletion of addition of Rs.3,68,880/- made on protective basis, we
find that the AO at the time of survey asked the assessee to explain
about one paper which showed cash deposit of Rs.40,00,000/- in
Pratap Co-op Bank Limited to which the late assessee replied that the
same represented cash deposit in the bank from the income of the
firm M/s. Rajesh Builders. The AO has made the interest on prorate
basis which 1s worked out to Rs.3,69,880/-. The AO added this

amount in the hands of the assessee.

6. Matter carried to the Ld. CIT(A) and the Ld. CIT(A) has

allowed the claim by observing as under:

“4.1 As it is clear that addition of Rs.34,84,461/- being 40% of
Rs.87,11,152/- was confirmed on substantive basis in the hands of the
appellant firm M/s. Rajesh Builders, the partnership firm in A.Y. 2009-
10 in the appeal bearing no. CIT(A)-33/504/11-12 dated 29.07.2012 and
hence, the income by way of interest on the said amount worked out at
Rs.3,69,180/- also has to be added in the hands of form only. In view of
this the addition made for the interest amount in the hands of
appellant is not sustainable and hence deleted herewith. The ground
no.2 is allowed.”
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7.  We have heard the rival contentions of both the parties. We
find that this substantive addition has been confirmed in case of M/s.

Rajesh Builders. Therefore, we are of the view that Ld. CIT(A) is

justified in his action and our interference is not required.

8.  In the result, appeal of the Revenue is dismissed.

Order pronounced in the open court on 02.11.2017.

Sd/- Sd/-
(Rajesh Kumar) (D.T. Garasia)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated: 02.11.2017.
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